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TITLE SUIT NO. 46/2015 
 
Sri Saru Sarmah 
S/o(L): Bhagwan Sarmah 
R/o: Ward No.8, Head Post Office Road, 
P.O.-Tezpur,  
Mouza: Mahabhairab 
District – Sonitpur, Assam 

-- Plaintiff       

-Vs.- 

    Sri Dilip Baishya 
S/o (L): Karmaram Baishya 
R/o: Ward No.8, Head Post Office Road, 
Tezpur Town, 
P.O.-Tezpur,  
Mouza: Mahabhairab 
District – Sonitpur, Assam 

----- Defendant 
 

Ld. Advocate appeared for the plaintiff           : - Mr. P. Saikia 
Ld. Advocate appeared on behalf of defendant: - Mr. A. Baishya 
 

“This is a suit for recovery of possession of the 
suit land by evicting the defendant with his men 
and materials and by demolishing and removing 
the ekchali tin house therefrom under section 6 
of the Specific Relief Act and the suit is came up 
for final hearing 27/06/2019” 

 
JUDGMENT 

PLAINTIFF’S CASE 

1. Plaintiff‟s case appears to be in a narrow campus is that land measuring 12 

Lessas covered under Dag No.1458 of PP No.419 is the subject matter of the 

suit and hereinafter referred as „suit land’. The plaintiff pleaded that the 

plaintiff was in occupation of the suit land since from their predecessor 
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constructing houses /structures thereon and the holding No.2222 is still 

remained in the name of plaintiff‟s mother and the previous owner of the 

suit land and adjacent Dag filed Misc. Case No.20/2004 against the plaintiff 

for enhancement of rent in respect of suit land. That plaintiff‟s ekchali house 

was in the suit land but same was broken down 2/3 years back and 

materials were damped in the suit land. The defendant tried to take 

possession of the suit land and on the basis of an application filed by the 

defendant before the APDCL the electric connection has been disconnected 

from the house and premises on 06-10-2015. The defendant has now 

claimed that they have purchased the suit land and its adjacent land 

including the house from the previous owners. That on 20-09-2015 the 

defendant had taken the male members of the plaintiff to Tezpur Police 

Station and meanwhile defendant forcefully occupied the suit land and 

constructed a tin roof with wall ekchali house. That Prior to 20-09-2015 

there was no possession of the defendant in the suit land. The defendant 

took forceful the possession of the suit land on 20-09-2015 without due 

process of law. Hence, the plaintiff filed this suit for recovery of the suit land 

by evicting the defendant with cost. 

Case of the defendants: 

2. The defendant Sri Dilip Baishya on receiving summons appeared before this 

court and contested the suit of the plaintiff by filling written statement both 

the in law and facts and further denied the entire contentions of the plaint. 

Defendant pleaded that suit has no cause of action, not maintainable and 

bad for non-joinder of necessary parties due to non-impleading of Jamuna 

Sarma. It is further pleaded by the defendant that holding 

No.1838/2222belonges to Sona Devi, wife of Bhagawan Sarmah where he 

resided along with his four sons. Sona Devi died about 35 years back leaving 

behind four sons namely Ganga Sarmah, Tokon Sarmah, Saru 

Sarmah(plaintiff) and Ashok Sarmah. Ashok Sarmah died leaving behind his 

wife Smti. Suganti Sarmah,daughter Saraswati Sarmah and son Suraj 

Sarmah and 1/4th share of the property devolved on Suganti Sarmah, 

Saraswati Sarmah and Suraj Sarmah and he purchased said 1/4th share from 
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the legal heirs of said Ashok Sarmah on execution of a registered sale deed 

No.1399 on 22-12-2000 and since then the defendant has been residing 

over the suit land. Defendant further pleaded that plaintiff had no possession 

over the suit land and structure standing thereon prior to 20-09-2015. As 

such, upon the above the defendant prayed to dismiss the suit with cost.  

3. Upon the above said pleading my predecessor in office framed the following 
issues:-  

ISSUES 
I. Whether there is any no cause of action? 

II. Whether the suit is maintainable? 
III. Whether the suit is not maintainable u/s 6 of Specific 

Relief Act?  
IV. Whether the suit is bad for non-joinder of necessary 

parties, same being all the heirs and successors of 
plaintiff’s grand-father Jamuna Sarma and also bad 
for non-joinder of previous owners Janaki Kanta Paul 
and others?   

V. Whether the plaintiff was in possession of the suit 
land till 20-09-2015? 

VI. Whether the defendant illegally dispossess the 
plaintiff from the suit land?  

VII. Whether the plaintiff is entitled to the decree as 
prayed for? 

VIII. To what other relief/ reliefs the plaintiff is entitled? 
4. Plaintiff side to prove his contentions adduced both ocular as well as 

documentary forms of evidences by examined 3 nos. of witnesses. Plaintiff 

although submitted evidence in affidavit of PW-4 but subsequently PW-4 had 

not turned up for cross-examination.   

5. Per contra, defendant side also adduced both ocular and documentary forms 

of evidences by way of examining 4 nosof witnesses before this court and 

the evidence of DW-3 is directed to be expunged.  

6. Now for the sake of brevity of the judgment and for proper appreciation, let 

us reproduce some relevant portion of the evidences as follows:-  

EVIDENCES ADDUCED BY THE PLAINTIFF 

7. PW-1 has submitted his examination-in-chief through affidavit supporting the 

entire contents of the plaint.PW-1 in his cross-examination testified that the 

land,asmentioned in his evidence-in-affidavit,belongs to JanakiKanta Paul 

and others. He has submitted copy of deed along with his affidavit relating 

to purchase and taking possession of suit land measuring 12 Lessas and the 
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house standing thereon on 27-07-2010 by Dilip Baishya from Janaki Kanta 

Paul and others. He has mentioned the boundary of 12 Lessas of land in the 

plaint, in which on the North there is land of Siponi presently and previously 

it was of Niren Dey and Sipani purchased the same from him. The boundary 

of land mentioned in his plaint and the boundary of land purchased by them 

are the same. He cannot remember when his mother Sona Devi died.  Sona 

Devi died leaving behind her heirs namely Ganga Sarmah, Kukun Sarmah 

and Ashok Sarmah and him. The legal heirs of Sona Devi have not been 

made parties by him in this suit. Out of the heirs, except him others sons 

have died but they left behind legal heirs. The legal heirs of the remaining 

brothers apart from him, are alive but they were not impleaded in the suit. 

The heirs of Ashok Sarma, who are the wife Suganti Sarma, son Suren 

Sarmah and daughter Saraswati Sarmah, are alive. He does not know the 

area of land belonged to the earlier pattadar Paul and he also does not know 

the how many dags were there. He does not know how many patta Janaki 

Paul had. He does not remember when his brother Ashok Sarmah died. Their 

Assam type house holding No.2222 comprising of six rooms of the sizes, 

15/15 two rooms, 20/12 two rooms and 26/13 one room. There is 

mentioned in the municipal valuation list that the plinth area of holding 

No.2222 is 6.20 X 6.10. Holding No.2222 still stands in the name of Sona 

Devi and it was not succeeded in his name. The electric connection 

mentioned is dated 19-11-2015. On 29-08-2015 Deputy Manger, Tezpur 

Electrical Sub-Division, Tezpur APDCL gave him a letter and as he does not 

have a patta in his name, so he did not reply to the same. He has filed a suit 

against the Electricity Board on 16-10-2015. The electricity Board 

disconnected the line as he does not have land in his name, therefore, he 

has filed this suit. He has not filed any document to prove thatthe holding 

No.2222 which he has mentioned in his affidavit was in the name of his 

father. Police took him on 20-09-2015. He did not file any complaint against 

the police for taking him by police. 

8. PW-2 submitted his evidence in chief through affidavit by reproducing the 

contents of plaint and he has deposed in his cross-examination that there 
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was a suit concerning the land of the garage owned by them presently. The 

owner of their land Tushar Maitra filed a case and same is still pending. That 

case was filed on the allegation that they constructed the shop house there 

illegally. He does not know if the suit land was previously owned by Janaki 

Kanta Paul, Jahnabi Paul and others. He knows that there is name of Dilip 

Baishya in the patta. He doesn‟t know the names of parents of Saru Sarmah. 

Saru Sarmah were four brothers, out of the anther three were Kukun, Ganga 

Sarma and Ashok Sarmah. Ashok Sarmah left his heirs after death. He left 

his wife and children. He doesn‟t know when and on which date they had 

left, it was around 15 years. He doesn‟t know when and who constructed the 

house where the plaintiff resides and Ashok Sarmah had 1/4th share in that 

house. The incident happened on 20-09-2015 andhe was in his house and 

Saru Sarma was in his own house.  

9. PW-3 submitted his evidence-in-chief through affidavit by reproducing the 

contents of plaint and he has deposed in his cross-examination that the 

owner of the land was Janaki Kanta Paul and others. Patta number of the 

land was 419. He cannot say how many dag are there and the area of land 

in patta No.419. He cannot say the dag number of the adjacent land where 

he stays. He doesn‟t know if the family of Ashok Sarmah along with his 

children shifted to other place after selling the same. He also doesn‟t know if 

the heirs of Ashok Sarmah, Suganti Sarmah and his children shifted to other 

places after selling and handing over the possession to Dilip Baishya in the 

year 2010. On 31-05-2011 he purchased the land (his share) at 

Rs.4,73,000/- by executing registered deed.The statement which he has 

mentioned in his affidavit was written as told by Saru Sarma, but he does 

not have personal knowledge. Saru Sarmah was in his house on that day. He 

knows that Dilip used to keep his vehicle on the suit land. He kept around 

two nos. of vehicles. They had several vehicles. He cannot say exactly when 

Saru Sarma took electric connection to his house.  

EVIDENCES ADDUCED BY THE DEFENDANTS 

10. DW-1 Sri Dilip Baishya submitted his examination-in-chief through affidavit 

reproducing the contentions of the written statement and he further 
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exhibited the followingdocuments:Ext. A is the sale deed, Ext. A (1) to A (3) 

are the short signature of Anupam Basu, Ext. A (4) is the signature of deed 

writer Anupam Basu, Ext. A (5) to A (6) are the signatures of witnesses 

Kabiram Rabha, Sujay Das.   

11. DW-1 in his cross-examination deposed before this Court that the electric bill 

connected to the house on the suit land is being paid by the plaintiff and the 

electric connection stands in his name. From 06-10-2015 the electric 

connection was disconnected from the house of the suit land. Thereafter, 

the plaintiff filed a suit in the Munsiff Court for restoration of the electric 

connection and permanent injunction and as per the order of the court 

electric connection was restored to him. In the affidavit it has been 

mentioned “In fact the defendant had/has no possession over the suit land”. 

The garage situated on the suit land belongs to the plaintiff. He has 

not built the garage on the suit land and therefore he has not filed 

any permission document in the suit. There is no mention in the 

schedule of Ext. A that there is garage on the suit land. He has stated before 

the court vide Ext. A that he purchased the suit land and garage from 

Suganti Sarma but in para No.7 of his affidavit he has mentioned as “Ekchali 

house and structures including garage and tin boundary over the suit land 

measuring 12 Lessas under Dag No.1458 was constructed by me 

immediately after purchase of the suit land from Suganti Sarma”.  

12. DW-2 submitted his evidence in chief through affidavit by reproducing the 

contents of written statement and he deposed in his cross-examination that 

her husband died around 17 years back. There was no written partition of 

land amongst the brothers of her husband. She shifted to Kasubil from 

Tezpur around 18 years back. She doesn‟t know what happened to the land 

after they sold it off. She did not execute any deed at the time of selling of 

the land.  She never called anybody or a witness regarding deed of land. She 

does not know anything about any incident in 2015. She does not know 

anything if there is mention of any deed in her affidavit. Ramesh Baishya 

asked her to come to the court.  
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13. DW-4 submitted his evidence in chief through affidavit by reproducing the 

contents of written statement and he deposed in his cross-examination that 

he has come to the court to depose in connection with the suit between 

Baishya and Suganti Sarma. Baishya asked him to come before the court. He 

has not submitted documents of his deed writer in the suit. He does not 

know what is written in his evidence-in-affidavit, as he has not gone through 

it. Suganti Sarma never called him as mentioned in para No.2 of his affidavit. 

In 2010 Baishya called him to sign as a witness. Baihsya gave him the deed 

and he signed it. At the time of putting his signature, there was only his 

signature and he doesn‟t know if anyone signed it subsequently. He first 

signed in the deed. He doesn‟t know in detail what written in the deed. He 

does not know the date of execution of the deed.  

14. I have heard the arguments of both the sides and perused the entire case 

record along with the oral and documentary forms of evidences before this 

court.  

DISCUSSION, DECISSION AND REASONS FOR SUCH DECISION 

15. Issue No.1:CAUSE OF ACTION   

 Issue no-1 of this relates to the cause of action. The defendant in his 

written statement categorically pleaded that this suit has no cause of 

action. In the legal system, a “cause of action” is a set of facts or 

legal theory that gives an individual or entity the right to seek a legal 

remedy against another. This applies to the filing of a civil lawsuit for 

such wrongs as property damages, personal injury, or monetary loss, 

as well as to criminal wrongs such as battery, theft, or kidnapping. A 

cause of action may come from an act or failure to act, breach of 

duty, or a violation of rights, and the facts or circumstances of each 

specific case often have a significant effect on the case.  

 In other words Cause of Action of a law suit defined as bundle of 

facts affirmed by one party and denied by the other side. Assertion of 

certain facts and denial from the other side, gives rise of a bonafide 

dispute between the parties and said dispute considered to be cause 

of action for a law suit. 
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 In this case, plaintiff prayed for eviction of the defendant from the 

suit land as per section 6 of the Specific Relief Act contending that on 

20-09-2015, the defendant with the help of Tezpur P.S had taken the 

male members of plaintiff‟s family to Tezpur and forcefully evicted 

the plaintiff from the suit land.  

 Per contra, the defendant in his written statement affirmed that fact 

that plaintiff has been possessing the suit land since from their 

predecessor‟s time and further alleged that after death of plaintiff‟s 

mother Sona Devi, plaintiff, Ganga Sarma, Tapan Sarma and Ashok 

Sarma stepped into the shoe of Sona Devi and became the 

shareholders of said holding No.1838/2222 and meanwhile plaintiff‟s 

brother Ashok Sarma died leaving behind his wife, son and daughter 

namely, Suganti Sarmah, Saraswati Sarmah and Suraj Sarmah and 

they had sold out their 1/4th share from said holding to the defendant 

by executing the registered sale deed No.1399 on 22-12-2000. 

 Hence, from the pleadings of both sides, it is seen that the facts 

averred by the plaintiff specifically denied by the defendant. The 

defendant further denied that he never dispossessed or evict the 

plaintiff from the suit property and plaintiff never had possession 

over the suit land prior to 20-09-2015.  

 As such, it is seen from the pleadings on record that some real points 

of controversy arisen between the parties and those requires proper 

adjudication in this suit and that gives rise to a cause of action to 

decide.  

 Therefore, in the light of above said discussions, this court finds this 

suit has cause of action.  Accordingly, Issue No.1 is answered in 

affirmative and in favour of the plaintiff.  

16. Issue No.2: This issue relates to the fact whether the suit is 

maintainable?The defendant in his written statement although pleaded that 

the suit is not maintainable but he failed to plead specifically as to why the 

suit is not maintainable. Order 8 Rule 2 CPC specifically states that plea of 

non-maintainability must be raised in the pleadings specifically and in 
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absence of any specific plea, this court cannot hold the suit is not 

maintainable. Accordingly, this Court finds the suit is maintainable. Hence, 

issue No.2 is answered in affirmative in favour of the plaintiff.  

17. Prior discussing the Issue No.3 that relates to the non-maintainability of suit 

put forwarded by the defendant contending that suit is not maintainable u/s 

6 of the Specific Relief Act, let us discuss the remaining issues as plea of 

non-maintainability based by the similar pleadings of the defendant those 

relates to the other issues.  

18. Issue No.4: Issue No.4 relates towhether the suit is bad for non-

joinder of necessary parties, in the event of not-impleading all heirs 

and successors of plaintiff’s grand-father Jamuna Sarma and non-

joinder of previous owners Janaki Kanta Paul and others? 

19. On meticulous perusal of the pleadings of plaintiff as well as defendant it 

divulges before this Court that both the plaintiff and defendant in their 

pleadings categorically affirmed the fact that plaintiff‟s predecessor Jamuna 

Sarma and Late Bhagawan Sarma were occupying the suit land and holding 

No.2222. The defendant more specifically pleaded in his written statement in 

para No.8 stating that holding No.1838/2222 was originally belong to Sona 

Devi, since deceased, wife of Bhagawan Sarma where she resided along with 

her four sons. Sona Devi died 35 years back leaving behind four sons 

namely,Ganga Sarmah, Tokon Sarmah, Saru Sarmah (plaintiff) and Ashok 

Sarmah. The defendant claimed that Ashok Sarma died leaving behind 1/4th 

share of the suit property that devolved to Ashok Sarma and he purchased 

the 1/4th share from the legal heirs of said Ashok Sarma vide Sale Deed 

No.1399. 

20. Hence, from the pleadings of the plaintiff as well as defendant it is seen that 

none of them have denied that plaintiff‟s predecessors were actually in 

possession of the suit land and suit holding No.2222.The defendant only 

disputed the fact that the plaintiff‟s mother who died leaving behind plaintiff 

along with other three brothers including one Ashok Sarma and defendant 

purchased 1/4th share of Ashok Sarma from the legal heirs of Ashok Sarma. 
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21. Undeniably, the plaintiff has not impleaded the other legal heirs of his grand-

father and the original owner of the suit property and it is a suit filed u/s 6 

of Specific Relief Act for recovery of possession of the suit land measuring 12 

Lessas by evicting the defendant. Plaintiff as PW-1 also admitted in his 

cross-examination that he has not made the other legal heirs of his 

predecessor as party to the suit. 

22. To decide issue framed by this court in respect of non-joinder of necessary 

parties, this court needs to understand what non-joinder of necessary parties 

is. Joinder of Parties means joining several parties as plaintiffs or defendants 

in the same suit. All or any of those persons can be joined to a suit as 

plaintiffs or defendants in whom the right to any relief is alleged to exist, or 

who is alleged to possess any interest in the subject-matter of litigation, or 

in the opinion of the court is a proper or a necessary party. The fundamental 

consideration appears to be the existence of a right of relief in relation to the 

party. The opinion of the court shall also be based upon whether there is a 

right of relief in relation to the party in question. 

23. In the Code, Order 1 deals with parties to a suit. Inter alia, it provides for 

joinder of defendants, and plaintiffs. The plaintiff can implead defendants to 

a suit. Non-joinder means an omission to join some person as a party to a 

suit, whether as plaintiff or as defendant who ought to have been joined 

according to the law. Non-joinder of parties refers to a situation in which 

those parties whose presence is essential and in whose absence no effective 

decree can be passed by the court have not been impleaded. They are those 

parties who should have been joined under Order 1, Rule 10 (2) of the Code. 

In contrast, presence of proper parties is needed only for the court's 

convenience in deciding the dispute. The court shall in their presence only 

be able to decide the dispute completely and effectively. 

24. A `necessary party' is a person who ought to have been joined as a party 

and in whose absence no effective decree could be passed at all by the 

Court. If a `necessary party' is not impleaded, the suit itself is liable to be 

dismissed. A `proper party' is a party who, though not a necessary party, is 

a person whose presence would enable the court to completely, effectively 
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and adequately adjudicate upon all matters in disputes in the suit, though 

he need not be a person in favour of or against whom the decree is to be 

made. 

25. As such from the common understanding of the aforesaid propositions of 

law, this court finds that necessary parties always required to be impleaded 

in a law-suit so that real points of controversy over the dispute may be 

adjudicated properly. In this case, the plaintiff in his pleadings claimed 

himself to be a tenant of the suit premises and further claimed that 

defendant dispossessed him from the suit land without due process of law 

and he filed instant suit for recovery of the suit land. 

26. The admissions put forwarded by both the sides made it categorical that the 

suit land actually belongs to the plaintiff‟s predecessor and plaintiff‟s mother 

died leaving behind four brothers including the plaintiff and plaintiff had not 

impleaded his remaining brothers as party to the suit. In the event the 

plaintiff succeeds in his law-suit and obtains a decree of khas possession by 

evicting the defendant therefrom, the other legal heirs of the plaintiff‟s 

predecessor not going to be affected, rather it will protect the vested 

interest of the other legal heirs of plaintiff‟s predecessor. 

27. Now coming to the fact of non-impleading the original land holder of the suit 

land in the suit, this court finds that it is a suit field u/s 6 of the Specific 

Relief Act. Even the plaintiff succeeds in his claim and gets the decree of 

recovery of possession the the real owner‟s interest is not going to be 

affected in any way.  

28. As such, considering the nature of the suit in hand, this court is of 

considered opined that non-impleading the legal heirs of plaintiff‟s 

predecessor and original owner of the suit land does not renders the suit of 

the plaintiff bad for non-joinder of necessary parties. Hence, Issue No.4 is 

answered in affirmative and in favour of the plaintiff.   

29. Issue No.5 and 6: Issue No.5 relates to the fact as to whether the plaintiff 

was in possession of the suit land till 20-09-2015 and issue No.6 relates to 

whether the defendant illegally dispossess the plaintiff from the suit land? 
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Both the issues are co-relates and that is why both the issues are taken 

together for discussion and decisions. 

30. On careful perusal of the of the pleadings on record, it divulges before this 

court that plaintiff in his law-suit categorically claimed that plaintiff has been 

possessing the suit land since from his predecessor‟s time and on the basis 

of petition filed by defendant before APDCL, Tezpur his electricity connection 

was disconnected on 06-10-2015. Plaintiff further pleaded that on 20-09-

2015 the defendant with the help of Tezpur Police taken all the male 

members of the plaintiff to Tezpur Police Station and further occupied the 

suit land and constructed tin roof wall ekchali house in the suit land. 

Accordingly, plaintiff had prayed for recovery of the suit land by evicting the 

defendant and removing the structures thereon. 

31. Per contra, the defendant admitted that the plaintiff‟s mother Sona Devi, 

wife of Bhagawan Sarma, resided over the suit land vide holding 

No.1838/2222 and further admitted that Sona Devi died leaving behind her 

four sons namely, Ganga Sarmah, Tokon Sarmah, Saru Sarmah (plaintiff) 

and Ashok Sarmah and after her death all her four sons stepped intoher 

shoe and the legal heirs of plaintiff‟s brother Ashok Sarma sold out 

1/4thshare in his favour by executing the sale deed No.1399 and names have 

been mutated in the record of right. The defendant denied that he ever 

dispossessed the plaintiff from the suit land on 20-09-2015. 

32. It is a suit filed u/s 6 of the Specific Relief Act. During the time of argument 

hearing, learned advocate of the defendant Mr. J. K. Baishya strenuously 

submitted before this court that the defendant has acquired valid right, title, 

interest and possession over the suit land by way of purchasing 1/4th share 

from Ashok Sarma who is the brother of plaintiff and subsequently got his 

name mutated. As such, no relief can be granted in favour of the plaintiff.  

33. Per contra, learned advocate appearing on behalf of the plaintiff Mr. P. Saikia 

has categorically submitted before this court that it is a suit filed u/s 6 of the 

Specific Relief Act and question of deciding right, title and interest does not 

arise. Learned counsel of the plaintiff further submitted vehemently before 

this court that whoever may be a land holder or title holder of the suit land 
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but since the plaintiff was in possession till his dispossession over the suit 

land, he ought to have dispossessed or evicted from the suit premises with 

due procedure of law. Hence, the plaintiff prayed to decree the suit. 

34. In the light of argument put forwarded by both the sides, let us discuss 

some of the settled procedures of law that postulates u/s 6 of the Specific 

Relief Act. 

35. It has been decided by our parent Hon‟ble Gauhati High Court inDipu 

lashkar and Ors –vs- Sajjad Ali Choudhury and Ors ; 

Manu/GH/0854/2009, that “ The plaintiff instituted the suit for recovery of 

possession under Section 6 of the Act. Such suit is a summary suit and in 

such a suit, the Court is not required to go into the question of title. The 

Court in such a suit is required to see as to whether the plaintiff was in 

possession, and if so, whether he has been dispossessed forcibly without the 

consent by the defendants within 6 (six) months before the date of the 

institution of the suit. The contention of the petitioners/defendants that the 

suit of the plaintiff, in the absence of 2 (two) sisters as party to such suit, is 

not maintainable, cannot be accepted, as the present suit is under Section 6 

of the Act and is not the suit for declaration of right, title and interest or 

declaration of possession based on title.”  

36. Section 6 of the Specific Relief Act is as under:- 

"6. Suit by person dispossessed of immovable property.--(1) If 

any person is dispossessed without his consent of immovable 

property otherwise than in due course of law, he or any person 

claiming through him may, by suit, recover possession thereof, 

notwithstanding any other title that may be set up in such suit. 

(2) No suit under this section shall be brought-- 

(a) after the expiry of six months from the date of dispossession; 

or 

(b) against the Government. 

(3) No appeal shall lie from any order or decree passed in any 

suit instituted under this section, nor shall any review of any such 

order or decree be allowed. 
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(4) Nothing in this section shall bar any person from suing to 

establish his title to such property and to recover possession 

thereof." 

37. Hon‟ble Supreme Court, in East India Hotels Ltd. Vs. Syndicate 

Bank 1992 Supp 2 SCC 29 held that the purpose behind Section 6 is to 

restrain a person from using force to dispossess a person without his 

consent, otherwise than in due course of law. 

38. As such, from the common understanding of the settled procedure of law, 

it is seen that in this law-suit the plaintiff has to prove the following facts : 

1. Plaintiff was possessing the suit land till 20-09-2015 ; 
and  

2. Plaintiff was dispossessed from the suit land by the 
defendant illegally and without due procedure of law.  

39. To decide the above said facts, let us peruse the oral as well as 

documentary forms of evidences adduced by the plaintiff and defendant 

side. 

40. I have carefully gone through the evidences on record and it finds that 

PW-1 is plaintiff and he submitted his evidence-in-chief by supporting and 

reproducing the entire contents of the plaint. PW-1 in his cross-

examination supported and corroborated the fact that on 20-09-2015 he 

was taken by police to the police station and he has not filed any 

complaint against the police. PW-2 in his cross-examination deposed that 

occurrence took place on 20-09-2015 and he was at his house. PW-3 

supported and corroborated the story of the plaint through submitting 

evidence-in-chief and he in his cross-examination deposed that over the 

suit land Dilip Baishya kept his two nos. of vehicles.  

41. Hence, it seen that evidences of PW-1, PW-2 and PW-3 makes it crystal 

clear that presently the defendant is possessing the suit property and kept 

his vehicles there. The defendant side also examined three nos. of 

witnesses out of which, DW-1 is the defendant and he in his cross-

examination admitted that presently the plaintiff has been paying the bills 

of electricity and said electricity connection stands in his name. He further 

deposed that on 06-10-2015 the electricity connection was disconnected 

from the suit land. Thereafter, the plaintiff instituted a case before the 
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Munsiff Court Tezpurfor injunction and as per theorder of the court, the 

electricity connection was re-installed. He further deposed that the garage 

constructed over the suit land belongs to the plaintiff and he has not 

constructed the garage and in Ext. A no garage was mentioned. Although 

he has deposed before this court that through Ext. A he purchased land 

and the garage, but he in his para 7 of his evidence-in-chief mentioned 

“Ekchali house and structures including garage and tin boundary over the 

suit land measuring 12 Lessas under Dag No.1458 was constructed by me 

immediately after purchase of the suit land from Suganti Sarma”.  

42. As such it is seen from the cross-examination part of DW-1 that DW-1 

himself appears to be contradictory with his own examination-in-chief and 

with the contents of Ext. A. The defendant has made it crystal clear that 

the garage standing upon the suit land constructed by the plaintiff and he 

had not constructed the said garage. He further affirmed that electricity 

connection from the suit premises standing on the suit land disconnected 

and thereafter plaintiff again re-installed the electricity connection as per 

order of Munsiff, Tezpur. The evidence adduced by DW-1 makes it 

unconditional that the plaintiff is still paying the electricity bills of the 

structures standing upon the suit land and defendant has not constructed 

any garage thereon. The plaintiff‟s witnesses i.e. PW-3 in his cross-

examination affirmed that defendant Dilip Baishya kept his two nos. of 

vehicles over the suit land. That part of the evidence presented by PW-3 

and the evidences presented by DW-1 in his cross-examination regarding 

the construction of a garage by the plaintiff over the suit land appears to 

be believable and trustworthy in nature.  

43. DW-1 affirmed that plaintiff has constructed one garage over the suit 

property and PW-3 supported and corroborated the fact that defendant 

has kept his two nos. of vehicles in that garage. From those evidences of 

PW-3 & DW-1 a strong inference can be drawn up by opining that 

defendant possessed thesuit land where the garage was actually 

constructed by the plaintiff and that fact proved that defendant has 

dispossessed the plaintiff from the suit land. 
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44. The defendant by adducing oral as well as documentary forms of 

evidences tried to establish the right title of defendant. On meticulous 

perusal of the Ext.A documents that appears to be unregistered deed of 

transfer which obviously hit u/s 54 of Transfer of Property Act not being a 

registered being valuation of the property exceeding Rs.40,000/- and 

Suganti Sarma who was one of the executors of Ext. A deposed in her 

examination-in-chief through affidavit as DW-2 supporting the versions of 

defendantbut she in her cross-examination failed to remain standby with 

herexamination-in-chief and she also deposed that she does not know 

what happened in the year 2015. She further affirmed that there was no 

partition of the land between her husband and other co-sharers and she 

left Tezpur 18 years back. She does not know what happened to that land 

after she sold out. She further affirmed that she has not executed any 

registered sale deed. Hence, it seen that DW-2 failed to support the 

contentions of the written statement during her cross-examination and 

plaintiff side able to dismantle her credence during cross-examination. 

DW-4 in cross-examination deposed that he does not know about the 

contents of the deed.  

45. The defendant by way of adducing oral and documentary forms of 

evidences made an attempt to establish his right, title and interest over 

the suit land. The documentary forms of evidences adduced before this 

court by the defendant appears to be unregistered instrument and that 

clearly hits by section 54 of the Transfer of Property Act as well as Section 

17 of Indian Registration Act. PW-1 although in his evidence-in-chief 

shown Ext.1 and Ext.2 but through Ext.1 and Ext.2 no documents actually 

were exhibited in this case.  

46. As per the plaintiff, the original owner of the suit property was Janaki 

Kanta Paul and others. Defendant side failed to adduce any forms of 

evidences regarding the purchase of the suit land from the original owner 

of the suit land. The plaintiff claimed himself to be a tenant of Janaki 

Kanta Paul and others and that fact supported by him in his cross-

examination. 
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47. Therefore, in the light of aforesaid evidences on record, this court is of 

considered opinion that as per the cross-examination part of DW-1, the 

plaintiff is still paying the electricity bills of the structures standing over 

the suit land and plaintiff has constructed one garage where the defendant 

used to keep his vehicles and that fact supports and proved the fact that 

plaintiff was actually dispossessed from the suit land without due process 

of law. If the defendant acquired any valid title over the suit premises in 

that circumstances the defendant ought to have taken lawful recourse to 

evict the plaintiff from the suit premises in due course of law.  

48. In the result, it can safely be concluded here by way of observing that the 

plaintiff till 20-09-2015 was possessing the suit land and defendant 

illegally dispossessed him from the suit land without complying the due 

process of law. Accordingly, both the Issue No.5 and 6 are answered in 

affirmative and in favour of the plaintiff.  

49. Issue No.3: Issue No.3 relates to whether the suit is not maintainable 

u/s 6 of Specific Relief Act? In the light of discussion and decision made 

in Issue Nos. 5 and 6, this court finds that the suit is very much maintainable 

as per section 6 of Specific Relief Act as it is proved and established that 

plaintiff was dispossessed from the suit property on 20-09-2015 by the 

defendant. Issue No.3 is answered in affirmative and in favour of the 

plaintiff.   

50. Issue No.7: Issue No.7 relates to whether the plaintiff is entitled to 

the decree as prayed for?In the light of discussion and decision made in 

all the foregoing issues, plaintiff is entitled to recovery of the suit land by 

evicting the defendant with his men and materials and by demolishing and 

removing the structures thereon. Plaintiff is further entitled to get cost of the 

suit. Hence, Issue No.7 is answered in affirmative and in favour of the 

plaintiff.  

51. Issue No.8: Issue No.8 relates to what other relief/ reliefs the 

plaintiff is entitled? Plaintiff is not entitled to get any other relief except 

the reliefs prayed in this suit. Accordingly, it is decided in negative and 

against the plaintiff.  
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ORDER 

52. In the result the plaintiff suit is decreed on contest with cost by passing the 

following decree :  

 (i) Plaintiff is entitled to recovery of the suit land by evicting the  

 defendant with his men and materials and demolishing and removing the   

 structures thereon; 

 (ii) Plaintiff is entitled to get the cost of the suit.  

53. Prepare the decree accordingly. Judgment is pronounced and delivered in 

open court under the hand and seal of this court on 29th day of July, 2019.  

 

 

CIVIL JUDGE, SONITPUR 
 

 
APPENDIX 

 
1. Plaintiff’s witnesses:- PW-1 Sri Saru Sarma 

PW-2 Sri Subhdh Sarma 
PW-3 Sri Sujit Dutta 
 

2. Plaintiff’s exhibits    :-  
Ext.3 is the rent receipt,  
Ext.4 is the certified copy of Civil Revision petition 
No.221/2009,  
Ext.5 is the electricity bill payment receipt  
Ext.6 is the municipal tax payment receipt.    
 

3. Defendant’s witnesses:- DW-1 Sri Dilip Baishya 
DW-2 Smt. Suganti Sarmah 
DW-4Sri Kabiram Rabha 
 

4. Defendant’s Exhibits:-  
Ext. A is the sale deed,  
Ext. A (1) to A (3) are the short signature of 
Anupam Basu,  
Ext. A (4) is the signature of deed writer Anupam 
Basu,  
Ext. A (5) to A (6) are the signatures of witnesses 
Kabiram Rabha, Sujay Das.   
 
 

 
CIVIL JUDGE, SONITPUR 


